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CURRENT LEGAL PERIODICALS AND BOOK 
REVIEWS. 



Chancery Practice with Especial Reference to the 
Office and Duties of Masters in Chancery, Regis- 
ters, Auditors, etc. By John G. Henderson, LL.D., 
of the Chicago Bar, Chicago. Chicago: T. H. Flood & 
Co. 1904. 

This book deserves more than a passing notice. 
There is much to criticise, but there is much more to com- 
mend. Our object is to point out the real merits of the book 
to those who might be prejudiced by a too cursory perusal. 

The book attempts to deal with one portion only of equity 
practice, — viz., the manner in which questions of law and fact 
are determined after the pleadings are completed, — and the 
author has, therefore, the merit of limiting his subject to one 
portion only of an extensive field. 

The work is necessarily addressed to the practising lawyer, 
whom the author might fairly assume had at least an element- 
ary knowledge of the fundamental historical and jurisdictional 
facts concerning the High Court of Chancery. Unfortunately, 
however, the practitioner is in the first one hundred and forty- 
five pages confronted with, and if he buys the book he is made 
to pay for, an account of the origin and history of the Court 
of Chancery which the author tells us in his introduction (page 
2) is the expansion of lectures to law students. If the book 
is designed for practitioners, such information as that " the 
first printed English bill in Chancery terminates with the ste- 
reotyped expression, ' For Goddes love in the way of charite,' " 
is totally useless and is merely cumbersome, exasperating, and 
expensive to the practitioner who wishes to know the last 
decision of a circuit court of appeals on the question of the 
conclusiveness of a master's findings of facts. 

If, on the other hand, the book is designed for the student 
of the history and theory of equity practice, the numerous 
forms which pass current in the courts of illinois and the 
decision regarding the fees of masters are inapplicable to his 
needs in the early days of apprenticeship to the law. 

We do not, however, wish to convey the idea that the work, 
by addressing itself to both students and practitioners, is un- 
suitable for either. After the (to us) objectionable first one 
hundred and forty-five pages have been passed, the book deals 
with questions on the subject named by citing authorities that 
cannot but prove useful to the equity practitioner. The para- 
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mount merit of the book is that it brings together about 4130 
cases, nearly all of which deal with the practice before masters 
in chancery in the various American jurisdictions. 

Since the sixth edition of Daniell's " Chancery Practice" 
with Mr. J. M. Gould's Annotations was published in 1894, 
ten years have passed and numerous decisions have been ren- 
dered. It is the prevailing notion in our day in America that 
ten years of decisions justifies a new legal treatise, with the 
consequent repetition of everything previously stated and pre- 
viously cited. We are therefore not surprised that the last 
two years have been years of plenty in the production of text- 
books in equity practice. 1 

Mr. Henderson, anticipating the comment that there are 
already many works upon his subject, defends the raison 
d'etre of this book by saying : " The present work attempts 
to cover a vast field of equity practice upon which no special 
work exists." 

We are not taking issue in the least with this assertion when 
we take the ground that Mr. Henderson's book is too large. 

Daniell's " Chancery Practice" devotes one hundred and 
forty-six pages to the subject of masters in chancery, together 
with the foot-notes. The present work devotes four hundred 
and fifty. The reason is that the work of Mr. Henderson con- 
forms to the recognized modern standard in the preparation 
of a law text-book, which sanctions the reprinting, citation, 
and reproduction ad libitum of the opinion of any court on the 
American continent. We open at hazard the volume at two 
places. At page 174 we find about half a page of the text 
introduced with the sentence : " The Supreme Court of Ar- 
kansas in speaking of this question say." At page 176 the 
page begins with a six-line quotation from Chancellor Kent, 
followed by a nine-line quotation from Judge Hammond, of 

1 Federal Equity Procedure : A Treatise on the Procedure in Suits in 
Equity in the Circuit Courts of the United States, including Appeals 
and Appellate Procedure, with Appendixes containing the Constitution 
of the United States, Annotated, Federal Judiciary Acts, Court Rules, 
Equity Forms, English Orders in Chancery. By C. L. Bates, of the Bar 
of San Antonio, Texas. In two volumes. 1901. 

A Treatise on Equity Pleading and Practice, with Illustrative Forms 
and Precedents. By William Meade Fletcher, B.L., of the Chicago Bar, 
professor of the law of equity pleading and practice in the Law School 
of Northwestern University. 1902. 

A Treatise on Equity Pleading and Practice. By Philip I. Van Zile, 
of the Detroit Bar. Chicago: Callaghan & Co. 1904. 

Equity Procedure, Embodying the Principles of Pleading and Practice 
Applicable to Courts of Equity and containing many Precedents of 
General Practical Utility: Designed to meet the Demands of Practice 
in Virginia and West Virginia and for General Use in Other States. 
By Charles E. Hogg. Cincinnati : The W. H. Anderson Co. 1903. 
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the United States District Court for the Western District of 
Tennessee, followed by a twenty-line quotation from Chan- 
cellor Cooper, of Tennessee, followed immediately by an 
eleven-line quotation from Gresley's " Equity Evidence." 
Thus two pages are consumed in making the statement that 
general references to a master without some preliminary hear- 
ing limiting the scope of the issues is objectionable and has 
been strongly condemned by certain great jurists. Another 
striking illustration of what our author commends as " the dif- 
fusive style" is found on page 186 : 

" An attorney is incompetent to act as commissioner or mas- 
ter in chancery in a cause in which he is engaged. A bare 
statement of the proposition would seem to be sufficient, but 
the following cogent reasons are given, adopting the language 
of Judge Staples." Now, because Judge Staples devoted 
twenty-six lines to proving that proposition in a certain Vir- 
ginia case, is Mr. Henderson warranted in reprinting the whole 
of those twenty-six lines in a book where thirty-five lines make 
one page of text? 

As Mr. Henderson has gone out of his way (in his preface) 
to defend this " diffusive method" of text-writing, we may be 
properly permitted to call attention to the fact that in an age 
when economy of time and effort, by concentrating different 
enterprises under one head, is the recognized policy of the busi- 
ness world, the legal profession seems content that its labors 
in ascertaining the latest rules of law shall be made tenfold 
more tedious and exhausting by the continual reproduction by 
text-writers of older texts about which there is no controversy, 
the re-citation of cases already often cited by other writers, the 
packing and filling in of a new book with opinions reprinted 
verbatim originally delivered by judges whose names carry no 
weight outside their own jurisdiction. 

To one portion, at least, of the book, " Production of Books 
and Papers," Chapter V, pages 198-210, we must take excep- 
tion on the ground that the author's treatment is calculated to 
produce a false impression of the law. 

From reading of the author's statement on page 280, " There 
is no power known to a Court of Chancery by which a party 
can be required to produce books and documents in advance in 
order to enable his adversary to frame his pleadings," the reader 
would naturally infer that the practice of the discovery of 
documents was obsolete. No justification can be found for the 
omission of all reference to equitable discovery of documents 
in a book which purports to be a vade mecum of the equity 
practitioner, devoting, as it does, many pages to the subject 
of the examination of witnesses and to preparation for trial 
(page 311), and even giving a "memorandum of facts to be 



8o2 BOOK REVIEWS. 

established by proof" in the foreclosure of a mortgage. The 
reason why the author has omitted to develop the subject of 
the production of documents before trial, or preparation for trial 
in the master's office, is, we believe, entirely due to the fact 
that such is not the practice in the author's own state — Illinois. 
See page 280. 

By a perfectly natural and inevitable force, the local practi- 
tioner who essays to treat of the practice in all jurisdictions 
finds his views warped and distorted unconsciously by the 
rules of his own jurisdiction. Our author would certainly not 
wish to convey the idea that documents cannot be produced in 
the federal courts before trials in the master's office. That 
they can be so produced is shown by the four cases cited by 
him in support of the foregoing views from his text. Our 
criticism will perhaps be plainer if we reproduce the entire pas- 
sage from the case of Paine v. Warren, from which, unfortu- 
nately, only a part was utilized by the author. 

" But proceedings for production and inspection of docu- 
ments in this court are controlled by Section 724, Rev. St. 
U. S., which prescribes that production may be compelled in 
actions at law in cases and under circumstances where parties 
might be compelled to produce the same by the ordinary rules 
of proceeding in chancery. . . . There is no practice known 
to a Court of Chancery by which a defendant can be required 
to produce books and documents in order to enable a plaintiff 
to frame his bill ; and the remedy under Section 724 is limited 
to cases where issue is joined. Jacques v. Collins, 2 Blatch, 
23. The practice in equity permits a motion for production to 
be made only after the defendant has answered and admits the- 
possession of the documents. Bischoffsheim v. Brown, 29 Fed. 
Rep. 341." 

In offering this criticism we are not forgetful that the sub- 
ject of this book is not chancery practice in general, but prac- 
tice before masters. Nevertheless the author leaves unanswered 
the natural inquiry, how can documents be obtained before 
trial, and, when obtained, how can they be utilized at the hear- 
ing before the master ? The American equity practitioner, out- 
side of Illinois, stands assuredly as much in need of general 
information, advice, and suggestions as to how he can get 
access to the opposite party's papers by bill of discovery before 
entering the master's office, as of the information so lavishly 
imparted in the first one hundred and forty-five pages con- 
cerning the forms of pleadings in Chaucerian English and 
Norman French, together with other archaeological remains 
taken from the Chancery calendars of Henry IV and Henry VI. 

To any charge of hypercriticism on this score we plead the 
author's own words (Introduction, page 1) : "The present 
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work is not limited to the practice in the master's office after 
a cause has been submitted to him, but begins with a cause 
long anterior to its submission, shows what, when, and to 
whom matters will be submitted, the proper preparation of a 
cause for a reference, followed by an examination of the whole 
proceedings in the master's office," etc., etc. 

One marked merit of the work is the prominence which it 
gives to the various rules of court and the decisions bearing 
thereon. Everyone knows that the interpretation of the rules 
are of the first importance on any question of procedure. 

How accurately this work has been done or how completely 
can only be known when the lawyer of each jurisdiction exam- 
ines the book for his local question of local practice. It is a 
pretty bold undertaking to write fully of the practice before 
masters and referees for over forty American states. 

On certain general questions, such as the conclusiveness of 
the master's findings of facts before the chancellor, and the 
conclusiveness of the chancellor's findings on appeal, a very 
useful collection of authorities has been made. 

The author's own argument in defence of his diffusive 
method of treatment is quite amusing (see preface) : "As a 
rule, the most successful lawyers are those that do the most 
' hammering,' not being content with driving the nail into the 
board, but insisting upon driving it clear through and clinch- 
ing it on the other side." " If this is true of making a legal 
argument, no good reason can be given why it is not equally 
true of a text-book intended to be used as an authority in 
making a legal argument." 

We may believe that in Illinois at least this work will be an 
acknowledged authority in the courts. Why should it not be? 
At least twenty per cent, of the decisions are Illinois decisions, 
and all the forms are Illinois state or federal forms. 

But we have some doubt whether in all jurisdictions lawyers 
and judges will relish being pelted with quotations from 
opinions of other states, with finding in the author's own 
words " that in different parts of this work the same legal 
proposition, a quotation from the opinion in some reported 
case for example, is repeated in precisely the same words, 
thus apparently unnecessarily increasing the size of the book." 

The book, says its author, is intended to be used as an au- 
thority in the courts of every state in this country, " not because 
of the legal judgment of its author, but on account of the 
sources from which its material is derived." 

The sources themselves are, however, in some jurisdictions 
still considered preferable to any writer's representation of 
them. 

To find in one book all the recent decisions dealing with 
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practice before masters in chancery is itself, and will prove, a 
valuable assistance. If, however, the author, instead of at- 
tempting to write a treatise on a heretofore thoroughly treated 
topic, had contented himself with stating the principles which 
these new cases established and giving his own view how far 
these principles modified pre-existing doctrines, how much 
more useful, smaller, and more handy the book would be. 

W. W. 



Notes on International Law. Compiled by Charles P. 
Eaton, Lieutenant, U.S.N., Member of New Jersey Bar. 
Pp. 139. Annapolis, Md. : The United States Naval Insti- 
tute. 1904. 

Without doubt the question most engrossing the minds of 
the reading public in all civilized countries is the war so fiercely 
being waged between the Japanese and Russians. In spite- of 
the great distance from the seat of hostilities and the appar- 
ently remote effect the final outcome of the contest will have 
upon the mass of people at large in our own country, the in- 
terest in the struggle continues unabated among us. We 
eagerly read the news from day to day and discuss the prog- 
ress of the war with keen zest. Therefore anything bearing 
even remotely on this topic is interesting. Mr. Eaton's com- 
pilation affords an opportunity not only for the lawyer and 
student, but for the general reader, to inform himself on many 
of the issues that have been raised since this momentous con- 
flict arose. The arrangement of the book, with its copious 
index and analysis of contents, is very convenient for a speedy 
reference to any point on which information is sought. Em- 
ploying the system of question and answer very graphically 
presents the matter to the reader's mind and enables him to 
understand what he has read much better, perhaps, than would 
the employment of another style. A large number of the ques- 
tions, duly marked, are those asked on examination of line 
officers of the United States navy. 

A goodly proportion of these questions are hypothetical cases 
such as are given to law students in schools which use the 
case system. By being arranged thus, the subjects are brought 
out more fully. 

The book is divided into two parts, the first being " Inter- 
national Law in Time of Peace," and the second, " Interna- 
tional Law as Modified by War." Under the former are dis- 
cussed " States, in the broad sense of the term, Territorial Juris- 
diction of a State, and Protection of Citizens in Foreign Coun- 
tries." In concluding this section there are given accounts of 
modern movements to ameliorate the evils of war, as the 



